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I.SummaryofReply

Appellant-PlaintiffJoyceRowleyoffersthisReplyto

Appellee'sResponseBriefasitraisednewissuesnotcoveredin

theappeal,andtoaddressmisstatementsoffactandlaw.

RowleyoffersthisReplyasasubstitutetoreplacethatfiledin

December2019asamorereasonedreply.

AfterfurtherscrutinyofAppellee'sbrief,Rowleyfound

severalmaterialfactualerrors;claimsofexpertsandexpertise

thatwerenotsubstantiatedbytherecord,andflawedlegal

arguments.

II.Appellee'sStatementsofFactinError

Appelleemisstatesseveralfactsrelevanttothedispositionof

thismatter.Thefirsttwopreliminaryinjunctionswerenot

resolvedintheCity'sfavorasisstatedintheirbrief--theywere

declaredmootbythedistrictcourtinSeptember2018(Appellee

Br.p.2).Moreover,thethirdpreliminaryinjunctionwasnot
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denied,itwasconsolidatedwithoutnoticewiththetrialonthe

meritsoverRowley'sobjectionsinFebruary2019(Id,2,26-27).

TheAppelleeBriefalsostatesthatRowleyintendsfacts

regardingharmandharassmenttobeconsideredunderIssue

#1ofherappeal(AppelleeBrief,p.7).Thisisnotcorrect.Only

thedistrictcourt'sfindingsoffactregarding"harm"toRuthand

Emilyaretobereviewedunderthatissueasfurtherdescribed

below.Thecourt'sconclusionsoflawregardingharassmentare

inIssue#2oftheappeal.

AppelleefrequentlystatesthattheOctober29,1986"Arrival

Report"wasauthoredbytheU.S.DepartmentofAgriculture

(USDA)(Id,p.3,4).Thereportisanunsigneddocumentthatwas

updatedfurtheronNovember2andNovember10,1986--

makingitextremelyunlikelytohavebeenauthoredbyUSDA

staff.ItisnotprintedonUSDAoranyotheragencyletterhead,

noristhereanythingtoindicatethattheUSDAauthoredit.
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Inadiscussionofthe2014Audit,andelsewhereinthebrief,

Appelleeclaimsthatthere"wasnootherevidenceofanyother

AWAviolationduringthemanydecadesthat[RuthandEmily]

havelivedatthezoo."(Id,8).Thisispatentlyfalse.TheCitywas

citedin1985forbringingEmilybacktothezoopriortoherbarn

beingcompleted,andfined$100,000forconditionsthatnearly

closedthezooin1995(Tr.Ex.19,InvestigativeEnforcement

Services(IES)Report,Tr.trans.3/7/19,68:1-69:16).

AppelleeattemptedtohavethoseportionsoftheIESreport

excludedastheyclaimedvariouslythatthedocumentwas

hearsay,andthesecondviolationwasnottargetedatRuthand

Emily.Rowleyarguedthattheentiredocumentwasapublic

governmentdocumentobtainedin2014undertheFreedomof

InformationAct,andthatthe1985AWAviolationwasfor

failuretoshelterEmily,andsorelevanttoconsiderationunder

theESA.The1995AWAviolationsand$100,000finewasalso
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relevanttoRuthandEmilyastheybothresidedatthezooatthe

time.Thedistrictcourtacceptedthedocumentasapublic

recordobtainedlawfullyundertheFreedomofInformationAct

buterroneouslyonlyincludedtwopagesofit.

AppelleeclaimsthatRowleyreliedon"examinationofthe

City'switnessesandexpertwitness"(AppelleeBr.p.13).Thatis

patentlyfalse.Rowleysubpoenaedfivewitnessesfor

examination--theformerzookeeperwhoinjuredRuth'searin

2017,anewkeeperwhobegantheyearRuth"escaped"ina

blizzardandsohadknowledgeoftrainingonthebullhookas

wellastheswitchin2017toprotectedcontact,Interim

veterinarianDr.MichaelRyer--becausetheCity'sveterinarian

leftduringlitigation,andduetoDr.Ryer'sexperienceasa

zookeeperduringthe1980s,andSharaCrook,currentlythe

AssistantZooDirector.Afifthwitness,ZooDirectorKeithLovett,

wassubpoenaedbutunavailabletotestify.
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AppelleeclaimsthatwitnessDr.MichaelRyer,interim

veterinarianatthezoo,hadvariously30to35yearsexperience

withRuthandEmily(AppelleeBr.5,6).Histestimonyshowed

thathehadatmost9yearswiththeseelephants:from1986-

1988asazookeeper;anindeterminateperiodinthe1990s,and

specificallyfrom2000-2005;July2015-June2016;September

2018-March2019asthezooveterinarian(Tr.trans.3/5/19,30:11

-31:7).Hetestifiedthathewasnotanelephantveterinarian,nor

anelephantexpert(Id,110:21,113:10).Assuch,hisstatements

regardingtheelephant'shealth,careandmanagementarenot

expertopinion(Appellee'sBrief,p.6).

Appellee'srepresentationsofSharaCrook'squalifications

andinvolvementwiththeelephantswerelikewiseincorrect.Ms.

Crooktestifiedthatshewasnotanelephantexpert(Tr.trans.

3/7/19,15:12).Norissheaveterinarian(Id,6:20).Further,she

wasonlyappointedelephantcaremanagerin2013(Id,30:2).
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Priortothatsheheldseveralpositionsatthezoofromseasonal

workertoadministrativepositions(Id,8:23-24).Shehasnot"led

theimprovementandtheevolutionofthe[elephant]habitat"for

"overthreedecades"butinsteadperhapsforsevenyearsatthe

timeoftrial(AppelleeBr.,p.7).

AppelleemisstatestheevidenceofaggressionbetweenRuth

andEmily,notonlyasRowleyhasstatedit,butasthe

zookeepersthemselvesdescribedit(Id,7,10-12).Inthe2015

IndependentPanelReportthatAppelleerefersto,AppendixC,

identifieshowtheCity'szookeepersdescribedtheattacksatthe

timeoftheincidents(e.g."EmilybitRuth")(Trialexhibit8).

Appelleefailstostatethatthepanelignoredthe19injuriesRuth

sustainedbetween2005and2014,againasreportedbytheCity's

zookeepersatthetimeoftheincidents.

AppelleemisstatestheCity'sawarenessoftheaggression

betweentheelephants.Inboththe2010andthe2018
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ButtonwoodParkZooElephantManagementPolicyandKeeper

/Manualspresentedasevidenceattrial,bothdocumentshavea

sectiononprotocolforaddressing"Re-directionofAggression

betweenConspecifics"whichRowleyraisedattrial(Tr.trans.

3/6/19,62:132,Tr.Ex.16,p.11-12;Tr.Ex.29,p.10,"Makesure

Emilyseesyouonceanhoursothatsheknowsyouarewatching

her,"indicatingthatEmilyistheaggressortobewatched.This

changedslightlyinthelateredition).Thezoostaff,includingMs.

Crookandthekeepersarewellawareofthelong-termand

continuingissueofaggressionbetweentheelephants.

III.Expertise,theAZAandExpertTestimony

TakingacuefromthePETA/ALDFAmicusCuriaeIntervenor

Brief,AppelleestatesthatRowleydidnotprovideanyexpert

witnesses,norexperttestimony,andsofailedtocarryher

burdenofproof.However,evenAmiciacknowledgedthatthisis

notafatalerror(Am.Br.,p.4,"Theabsenceofexperttestimonyis
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bynomeansfatalpersetoacitizensuitundertheESA.").EN1

Thedistrictcourtdidnotprovidethebroad-brushlackof

expertiseorexpertwitnessestoRowley'sentirecasethat

AppelleeandtheintervenorsPETA/ALDFhavereadintothe

decision.Specifically,thedistrictcourt'sfindingsonlyreferto

Rowley'spurportedlackofexpertise--notlackofexpert

witnesses--relativetothezombie-likestereotypyexhibitedby

bothelephants.EN2

Rowley'sappealreliesonuncontrovertedfacts,including

eightvideos,photographicdocumentation,USDAAPHISrecords,

andzoorecordsoftheharmtotheelephants.TheCitydidnot

counterthosevideoswithanyopposingexperttestimony,nor

providevideographicproofof"affiliative"behaviorbetweenthe

twoelephants.Nordidtheydisputethephotographicevidence

orexhibitsofzoorecordsoftheharmdonetoRuthandEmily.

AstoAppellee'sremarksontransport,noneofthewitnesses
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whotestifiedonthisissuehadtransportedelephants(Tr.trans.

3/7/19,Crook,atp.54:24)ordonesorecently(Tr.trans.3/6/19,

46:24-47:24,Dr.RyeroncehelpedmoveEmilynearly30years

ago)(Appellee'sBr.18).Dr.Mikota'sCurriculumVitae(CV)does

notindicatethatsheoffersthatprofessionalservice,orhasin

thepast.

Rowleyconsultedwithexpertsintransportandpresentedat

leastoneoftheopinionsthatinformedhertestimony--thatofDr.

EricaWard,DVM,whohadparticipatedinthetransportof36

elephantsinThailand,manyofthemolderthanRuthandEmily,

allofthemsuccessful(Tr.trans.3/7/19,95:24-96:9).Dr.Ward's

referencedliteratureonthelowstresslevelsoftransported

elephantsandthequickdissipationoftheircortisollevels,a

stressindicator,wasexcludedasthedistrictcourtdeemedit

"notalearnedtreatise."Itis,however,theonlyevidenceoffered

inthecaseontransport.
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Andofallthewitnessesthatthedistrictcourtheardattrial

andinfilings,onlyRowleyisnotpaidbythezoonorrelianton

thezooindustryforherincome.

AZAreports

TheAppelleeattemptstoblurthelinebetweenUSDA

inspectionreportsshowing"nonon-compliantissues"andthe

AssociationofZoosandAquariums(AZA)reports,atonepoint

goingsofarastocallAZAstaff"inspectors"(AppelleeBr.p.12).

Duringthetrial,theAppelleedidnotpresentanyexpert

testimonybyU.S.D.A.AnimalPlantHealthInspectionServices

(USDAAPHIS)AnimalCaredivisionemployeesonwhetherthe

ButtonwoodParkZooelephantexhibitmetorexceededgeneral

animalhusbandrypracticesandcareasdescribedintheUSFish

andWildlifeServices(USFWS)regulationsat50CFR17.3.

Rowleyprovidedthe2014AWAviolationcitationand

portionsoftheUSDAIESreportandsettlementtopaya$777
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fine(Tr.Ex.1).TheIESreportindicatedseveralotherAWA

violationsinvolvingtheelephantsin1985andagainin1995.

AppelleeimpliesthattheAZAanditszoo"experts"area

substitutefortheUSDAAPHISAnimalCaredivision,butthatis

notsubstantiatedbytherecord.Nordoestherecordshowthat

guidelinesorotherdocumentspromotedbytheAZA"meetor

exceed"theAWAstandards,are"generallyacceptedanimal

husbandrypractices,"norevenwhatistheAZAguidelines'basis

forelephantscare.

TheAZAisnotreferencedintheEndangeredSpeciesAct

(ESA)16USC1531etseq;norisitreferencedintheUSFWS

regulations50CFR17etseq.TheAnimalWelfareAct(AWA)

doesnotreferencetheAZAnorconfertoitanyregulatoryor

otherauthority(7USC2131etseq).

Finally,Rowleypointstothehefty"accreditation"feesthat

theCitypaystobelongtotheAZA--upwardsof$10,000.
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Appellee'sVeterinarianExperts

Dr.Ryerwasnotqualifiedtomakethestatementregarding

theCity'selephantfacilitiesas"state-of-the-art"oronthequality

oftheelephantcareprogram(Id.,p.6)orwhetherthebehavior

betweenRuthandEmilyis"normalelephantbehavior"(Id.,p.7)

ashewasneitheranelephantexpert,azooexhibitdesigner,nor

ananimalbehaviorist.

The2014Auditteamhadaveterinarianwithoutspecialized

knowledgeofelephants(Id,p.8).Appellee'sStatementofFacts

regardingthatdocument'sconclusionsonRuth'sfrostbite-

damagedtail,vulva,andears"healing"oreitherelephant's

healthshouldbeseeninlightofthatlackofqualification.Nor

wasthisunnamedveterinariancalledattrialtotestify.

.The2015IndependentPanelEN3consistedofDr.VintVirga,a

smallanimalveterinarianwhopracticedinRhodeIslandand

hadnoexperiencewithelephantsnorwasheananimal
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behaviorist.Hedidnottestifyattrial.

Thesecondpanelist,OttoFad,wasanelephantmanagerata

Floridazooin2015andnotaveterinarian.Hedidnottestifyat

trial.HeisnowontheBoardofDirectorsattheElephantRefuge

inNorthAmerica,oneofthetwoelephantsanctuarieswillingto

takeinRuthandEmily.

Thethirdpanelist,Dr.SusanMikota,DVMtestifiedattrial.

AppelleestatesthatRowleydidnotprovideanyexpert

testimonytoopposeDr.Mikota(Id,p.13).However,thedistrict

court'sdecisiondidnotmentionherEN4(Dkt91).

WhileDr.Mikota'sCVisimpressive,herworkhasnotbeenin

animalbehaviorbutinresearchonmycobacteriumtuberculosis

inelephantsandothermammals,andahostofresearch

projectsoverthepast20yearshereandabroad.Shewasazoo

veterinarianbutatazoowithoutelephants,workedbrieflyfor

TheElephantSanctuaryasaveterinarian,andbrieflywiththe
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USDAAPHISinlicensing30yearsago.(Tr.Ex.13)

AsRowleystatedinherAppeal,Dr.Mikotaadmittedshewas

notananimalbehaviorist(Tr.trans.3/6/19,131:17,134:2).

Assuch,Dr.Mikotaisnotqualifiedtostatewhatconstitutes

"normalelephantbehavior"byRuthandEmily(AppelleeBr.,p.

7),oraggressionbyEmilyagainstRuth,andorRuth'sbehavior

inresponsebothattrialandasreferencedinTrialExhibit8,the

2015independentpanelreport(Id,p.13).EN5Norisshequalified

toassesswhetherEmilyrippingoffRuth'stailbandageswhich

ledtoRuth'spainandinfectionwasjust"objectplay."

Dr.Mikotatestifiedthat"Ruthdidn'trunaway"when

attackedbyEmily,(Tr.trans.3/6/19,95:23,"Emilyapproached

Ruth,gaveheralittleshove,Ruthdidn'trunaway."Thecomma

isinthewrongplaceinthetranscript.Ruthwas"shoved"

(rammed)inthevideodisplayed).Dr.Mikotatestifiedthatthe

aggressionbyEmilyagainstRuthwasmerely"displacement,"
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andthentriedtoconvincethecourtthattwoAfricanbull

elephantsinmusthsparringwastypicaloffemaleAsian

elephantaggression(Id,96:20-23).

Dr.MikotarefusedtoanswerquestionsonTheElephant

Sanctuary'selephantmanagement,claimingitwasnotinher

purviewasthesanctuary'sfull-timeveterinarian(Id,106:3).

Therefore,hertestimonyontheCity'selephantmanagementis

notwithinherpurviewasaconsultingveterinarian.

AppelleeclaimsthatDr.Mikotawasqualifiedtostatethat

RuthandEmilyare"...receivingexcellentcare,...areinan

elephantprogramthatexceeds[unstated]standards"(Appellee

Br.p.14).Thebriefcontinueswithabroadlistofwhatthe

veterinarycareprogramentails(preventivehealthcare,diet,

footcare)thatexceeds"professionalstandards"andAZA

standardsbutwithoutreferencetoaspecificstatementbyDr.

Mikota(Id.).NoneofDr.Mikota'stestimonyreferencedAWA
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regulationsorgenerallyacceptedanimalhusbandrypractices.

Oncross-examinationregardingthelackofsanitationfrom

thebarn'sdirtfloorleadingtobothelephants'footabscesses,Dr.

Mikotaacknowledgedtheelephants'footinfectionsandthe

barnfloor'scausationbutclaimed,"Everythingisatradeoff."

Herviewofqualityhealthcareorelephantmanagementallows

injurytotheelephantsaspartofa"trade-off."(Tr.trans,3/6/19,

114:5-25).

Further,Dr.Mikota'stestimonyshouldbeseeninlightofher

financialbias.Underoath,shetestifiedthatshehadreceived

approximately$15,000inconsultingfeesforapproximately15

daysofworkovertheperiod2015to2019andincluding$7,000

indonationsfromtheCityand$2,500fromtheButtonwood

ParkZooZookeepersAssociation(Id,137:1-3).Further

questioningindicatedthatshederivesprofessionalfeesfrom

herfoundation,ElephantCareInternational(ECI)towhichthe
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donationsaremade(Id,138:1-3).

ButDr.MikotafailedtodisclosethatECIanditssubsidiaries

ElephantCareAsiaandtheVietnamInitiativecontinueto

receivedonationsfromthezoo,atthetimeoftrialandbeyond,

accordingtotheECI/VietnamInitiativeandButtonwoodPark

Zoowebpages(AppellantReplyExhibits1-2).

Duringthetrial,Dr.Mikotawasallowedtoleavethestand

hurriedlyasRowleywasquestioningherfinancialinformation,

andoverRowley'sobjections.Clearly,hertestimonywasbiased

byherincomefromthiszooandperhapsothers.

IV.ReplytoAppellee'sBriefonIssue#1,ClearlyErroneous

FindingsofFact

Appellee'sArgumentmisstatestheAppealIssue#1,thatthe

districtcourt'sfailuretofindAsianelephantsRuthandEmily

wereharmedwasclearlyerroneous.Rowleyspecificallydidnot

usetheterm"harass"inIssue#1.Issue#2seeksdenovo
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appellatereviewofwhethertheAppelleeshouldbeallowedan

exceptionunder50CFR17.3.Ifnot,RuthandEmilywere

"harassed"asamatteroflaw.

TheESAisclearthat"harm"isanact,intentionalornegligent,

thatactuallykillsorinjuresamemberoftheendangeredspecies.

Thatthedistrictcourtfailedtoidentifytheelephants'injuriesas

"takes"istheclearerror.

RuthandEmilywereharmedduringtheir33yearsattheCity

zoo--andtherewasapreponderanceofevidencetoshowthe

physicalharmbothelephantssufferedandaresufferingasa

resultoftheircaptivity.Theseinjuriesare"takes"undertheESA.

Appelleediscussesthestandardofreview,statingthatthe

districtcourt'sdecisionwassimplyoneoftwopermissibleviews,

andsonotclearlyerroneous(AppelleeBr.,16).Rowleydisagrees.

Althoughtheroleoftheappellatecourtisnottodecide

factualissuesdenovo,thedistrictcourt'saccountofthe
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evidencemustbeplausibleinlightoftheentirerecord

(Andersonv.BessemerCity,470US564at574(1985)).

Appellee,ofcourse,playsdowntheharmthatRuthsuffered,

statingthataslongasthedistrictcourtacknowledgedthe

physicalinjuries,thatitwasoneoftwo"permissibleviews."

ButtheESAdoesn'tstatethatsomeinjuriesareokay,orthat

aninjurymustbeofacertainseveritytocountasatake.Soitis

notamatteroftwopermissibleviews,butthatthedistrictcourt

tookaviewthatwasclearlywrong.Injuriescannotbe

"weighed"todeterminewhethertheycountasatake.

NorisexperttestimonyneededtoseethatRuthisindeed

limping,hertailisshort,herleftearisverytinyandherright

earalsoseemskindashort.Rowley'spointallalongisthatyou

don'tneedtobeaveterinarianoranexperttoseeRuth's

injuries.Theseinjurieshappenedrecently,notpriortoher

arrival.Further,theCityemployees,veterinarians,and
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witnessesacknowledgedeachandeveryinjury.

Infact,Appelleeacknowledgesthattheinjuriesexistinits

brief.Inthefootnotes,AppelleeaddressesRuth'searloss,

frostbite,tailloss,andharmfromEmily'saggression(Id,p.17).

SidingwithAmiciagain,AppelleereiteratesthatRowleyhasn't

metherburdenofproofduetoherlackofexpertiseorexpert

witnessevidence.Asstatedabove,itsimplywasn'tnecessary.

However,thatthedistrictcourtsawthephotographicand

videographicevidenceandthezoo'sownrecordsandsomehow

determinedthattheseweren'tinjuriesisnotplausible.

Forexample,whenRuthwasattackedbyEmilyfivedays

afterhertailwasamputated,theCity'sownveterinariandidnot

findittobe"objectplay,"butsawitasharmingRuth.Inthe

zoo'srecords,Dr.ArnettChinndeterminedthatforEmilyto

continuetoinjureRuthwouldalsocauseRuthfurtherinjuryby

infection.Eachofthosecomponents,theNovember9,2014
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attackonvideo,theNovember12,2014recordthattheattack

causedtwosuturestoloosen,andtheDecember4,2014attack

describedinthezoo'srecordswhereEmilyswallowedthe

bandageafterrippingitoffofRuth'samputatedtail,and

subsequentattackswere"injuries"underthelawasidentified

bytheCity'sveterinarianatthetimeoftheincidents.

ThecourtandAppellee,presumably,weighedtheseagainst

Dr.Mikota'stestimonythatitwasjust"objectplay."Thatwas

clearlyanerror.Thesewereinjuries,orharm,asdefinedinthe

ESA.

Asasecondexample,Emilyhassufferedfootabscesses

(infections)asaresultoftheCityinstallingadirtfloorinthe

barn.Dr.Mikotaacknowledgedtheinfections.Rowleydidnot

needtoprovideacounterexpert--theinjurywasacknowledged,

aswellasthattheCity'saction--replacingtheconcretefloorwith

adirtfloor--causedtheharm.
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Third,itisnotplausibletostatethateitherelephantisgiven

appropriateveterinarycarewhenoneelephantislimpingand

bothhavedegenerativejointdisease,yetnoradiographs(x-rays)

havebeentakenfordiagnosisortreatmentinthepastthree

years.AccordingtoAWAstandardsasdescribedbythedistrict

court,the"...exhibitorshallestablishandmaintainaprogramof

adequateveterinarycarethatinclude...theuseofappropriate

methodstoprevent,control,diagnose,andtreatdiseaseand

injuries..."(ECF91,p.22,9CFR2.40(b).Yetthedistrictcourtand

theAppelleecontinuetopraisethezoo'sveterinarycare.

Soit'snotaquestionofthedistrictcourt'sdecisionbeingone

oftwopermissibleviews,butholdingaviewthatisimplausible

oneachofRowley'scountsinhercomplaint.

V.ReplytoAppellee'sBriefonIssue#2:Legalargumenton

harassment

Appelleeinterpretsthereferencetotheelephantsasbeing
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"onexhibit"inthecourt'sdiscussionoftheAWAasmeaning

thattheAppelleeisentitledtoanexceptionundertheUSFWS

regulations50CFR17.3.Indoingso,theysidestepRowley'spoint:

RuthandEmilydonotmeetthedefinitionof"captivewildlife"

andsoAppelleeisnotentitledtoaharassmentexception.They

offernooppositiontothepointonappeal.

Theassumptionbyeveryone--thedistrictcourt,Appellee,

their"experts"andAmici--isthattheconditionsattheCityzoo

harassRuthandEmily,andthereforerequireanexception.

Insupportofthisposition,Rowleypointstoendangered

speciesofnon-mammalssuchasbirds,amphibians,reptiles,and

fishthatmaybepossessedbutarenotprotectedbytheAWA.If

theyarekeptforbreedingpurposestoenhancethepropagation

ofthespecies,thegeneralanimalhusbandrypracticeportionof

theexceptiondoesn'tapply,butbreedingandveterinary

provisionsdo.Thisfalseanalogyshowstheintentandcontextof
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theexception.

Butiftheendangeredspeciesofnon-mammalsarepossessed

forotherpurposessuchaspersonalenjoyment,theexception

doesnotapply,andintentionalornegligentactsoromissions

whichharassthemareconsidered"takes."

RuthandEmilywerenotincaptivityforbreedingto

propogateorconservethespecies.Therefore,theCity'sactsor

omissionsthatharassthemcountswithoutexceptionasa"take,"

aviolationoftheESA.

EvenifthereismerittotheargumentthatAppelleeis

entitledtoanexception,ifallreferencestotheAZAaredeleted

fromAppellee'sbrief,itisapparentthatthereisnoproofthat

theCityhasmetthe"generallyacceptedanimalhusbandry

practices"asrequiredundertheUSFWSregulations(See

discussiononAZAexpertise,above).TheAWAasadministered

bytheUSDAAPHIS,nottheAZA,iswhatgoverns.
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Moreimportantly,thedistrictcourtpremiseditsentire

harassmentdeterminationsolelyonthebasisoftheexception.

InherentinthatdeterminationisthatRuthandEmilyare

harassedbytheCity.

Absentanexception,RuthandEmilywereharassedas

definedby50CFR17.3asseenbytheirfootandskininfections,

amongotherinjuries,fromthefilthybarnflooronwhichthey

spendmostoftheirlives.

VI.Consolidation

Appelleesimplymisstatestheissue.Rowley'spreliminary

injunctionwasnotdeniedonFebruary12,2019.Itwas

consolidatedwiththetrial,anddonesoimproperlywithoutany

discoveryorevenanAnswerhavingbeenserved.

VII.Conclusion

Rowleyisnotseekingasecondbiteoftheapple,asAppellee

claims.Thiscaseandthisappealisaboutthefederalcourts

Page25

Case: 19-2000     Document: 00117547863     Page: 27      Date Filed: 02/06/2020      Entry ID: 6315218



upholdingtheEndangeredSpeciesActandfindingthattheCity

ofNewBedfordhasharmedandharassedAsianelephantsRuth

andEmilyandcontinuestodoso.Itseekstheimmediate

removalofRuth,whoseharmmaybemoreapparent.Butitalso

seekstheremovalofEmily,whoisalsoharmedbyherliving

conditions.LeavingthetwoelephantsatButtonwoodParkZoo

wouldbeaviolationoftheESA,astheCityhasshownthatit

cannotandwillnotmeettheirneeds.

Respectfullysubmitted,

/s/JoyceRowley,Plaintiff-

Appellant,prose

EN1.Amici'sbriefthenstatesthatthesecasesarefact-and

science-basedandsorequireexperts.Rowleybelievesthatthe

useofexpertstodeterminecommonsenseissuesinendangered

speciesactsuitsagainstzoosbyPETAandALDFdelaysthe

rescueofanimalsindireconditions.TherecentCricketHollow

Zoocase,whicheventuallyclosedthezoo,resultedinthree

lemursdyingduringtwoyearsoflitigation.Likewise,thetwo-

yearPETAsuitagainsttheTriStateZoologicalParkresultedin

fiveoftheninesubjectendangeredspeciesanimalsdyingintwo

yearsoflitigation.Anapproachmorelikethatofconfiscationof
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domesticanimalsfromclearlyfilthyconditionsisneededwhere

visibleinjuriesarepresent.

EN2RowleyconsultedwithDr.GayBradshawrelativetothe

elephants'stereotypyandreceivedabriefreport,TrialExhibit

25.

EN3:ThepanelwasformedtoaddresstheAWAcomplaintbyIn

DefenseofAnimals,aninternationalanimalwelfareadvocacy

group,regardingconspecificaggressionyetnowhereinthe

reportwastheAWAsectiononseparationofincompatible

animalsreviewed.Appellee'sBriefincorrectlystatesthatthe

complaintwasinitiatedbyRowleyorherorganization.

EN4:Areferencetothe"City'sveterinarians"inthedecisionwas

interpretedtomeanthefourveterinariansthattheCity

employedbetween2015-2019.

EN5:Appellee'sbriefnotesthattheAZAIndependentPanel

reviewed"30videos"attributedtoRowley.Attrial,Rowley

deniedsupplyingvideostothepanel(3/6/19,92:22).Instead,

Crooktestifiedthatpanelmembersvisitedsocialmediasites

andlookedatvideos.Itisunclearwhattheywatchedor

whetherthiswasofinteresttothedistrictcourt.
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